
UNITED STATES BANKRUPTCY COURT 
 DISTRICT OF MINNESOTA 
  THIRD DIVISION 
 
------------------------------ 
In re:         Case No.: 04-33909 
 Donald Ray Clifford,      Chapter 13 Case 

      
  Debtor. 
------------------------------ 

 
NOTICE OF HEARING AND MOTION OBJECTING TO EXEMPT PROPERTY 

 
 
TO: THE COURT, UNITED STATES TRUSTEE, THE DEBTOR, HIS ATTORNEY AND OTHER 

PARTIES IN INTEREST: 

1. Michael J. Farrell, Chapter 13 Trustee of the bankruptcy estate of the above-named 

Debtor by and through his undersigned attorney, moves the court for the relief requested below and gives 

notice of hearing. 

2. The Court will hold a hearing on this motion at October 20, 2004 at 2:00 P.M. in 

Courtroom No. 228A, at the United States Court House, 316 N Robert St., St. Paul, Minnesota 55101. 

3. Any response to this motion must be filed and delivered not later than 2:00 P.M. on 

October 15, 2004, which is three days before the time set for the hearing, (excluding intermediate 

Saturdays, Sundays, and legal holidays), or filed and served by mail not later than October 12, 2004, 

which is seven business days before the time set for the hearing (excluding intermediate Saturdays, 

Sundays, and legal holidays).  UNLESS A RESPONSE OPPOSING THE MOTION IS TIMELY 

FILED, THE COURT MAY GRANT THE MOTION WITHOUT A HEARING. 

4. This Court has jurisdiction over this motion pursuant to 28 U.S.C. §§157 and 1334, 

Bankruptcy Rules 4003, 5005, 9013 and 9014, Local Rule 1070-1.  This proceeding is a core proceeding.  

The petition commencing this Chapter 13 case was filed on July 6, 2004.  The case is now pending in this 

Court. 
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5. This motion arises under 11 U.S.C. §522 and Bankruptcy Rule 4003 and Local Rule 702. 

This motion is filed under Bankruptcy Rule 9014 and Local Rules 9001-1 to 9006-1 and 9013-1 to 9013-

5.  Movant requests relief with respect to Debtor’s claim for exemption. 

6. Debtor has attempted to exclude his pension from property of the estate and has claimed 

as exempt the following asset which the trustee objects to as follows: 

(a) Objection is made to the Debtor’s attempt to exclude the pension from the 
bankruptcy estate and his attempt to claim the pension, with a value of 
$150,000.00, exempt under 11 U.S.C. §541(c)(2). 

7. Based on documentation provided to the Trustee, the debtor has an Evangelical Lutheran 

Church of America (ELCA) Pension.  Page 38 of the Summary Plan description indicates it is a “church 

plan.”  Attached hereto as Exhibit “A” is a true and correct copy of the summary plan.  The trustee does 

not believe that the above-described plan is ERISA qualified or otherwise eligible to be exempt or 

excluded from the bankruptcy estate under the cited provision of the bankruptcy code.  See In re:  Linda 

D. Roesler, BKY 03-60504, decision of Dennis D. O’Brien, (August 26, 2003).   

8. The debtor is currently 58 years old.  The non-filing spouse is currently 62 years old.  

The debtor is currently employed at ELCU Lutheran Church in Hanley Falls, MN as an Interim Pastor 

and has been so employed for 20 years.  The non-filing spouse is currently employed at The Dollar Stop 

and has been so employed for two years.     

WHEREFORE, the Trustee moves the court for an order sustaining Trustee’s objection to 

claimed exempt property and such other relief as may be just and equitable. 

Dated this 13th day of September 2004. 

      ULVIN AND  SULLIVAN ATTORNEYS, P.A. 
  
 /e/ Patti J. Sullivan  
 Patti J. Sullivan, Attorney for Trustee  
 Attorney ID No. 170124 

P.O. Box 16406 
 St. Paul, MN  55116 
 (651) 699-4825 
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UNITED STATES BANKRUPTCY COURT 

 DISTRICT OF MINNESOTA 
  THIRD DIVISION 
 
------------------------------ 
In re:         Case No.: 04-33909 
 Donald Ray Clifford,      Chapter 13 Case 

      
  Debtor. 
------------------------------ 
 

 
MEMORANDUM IN SUPPORT OF THE TRUSTEE’S OBJECTION TO EXEMPTION CLAIM 

 
FACTS 

 
 The debtor in this case filed for bankruptcy on July 6, 2004.  The debtor is currently 58 years old.  

The non-filing spouse is currently 62 years old.  The debtor is currently employed at ELCU Lutheran 

Church in Hanley Falls, MN as an Interim Pastor and has been so employed for 20 years.  It appears from 

the debtor’s schedule the debtor will continue working at ELCU Lutheran Church in Hanley Falls, MN in 

his current position.  The debtor has not provided information regarding his retirement.  The non-filing 

spouse is currently employed at The Dollar Stop and has been so employed for 2 years.  It appears that the 

non-filing spouse will continue working at The Dollar Stop.   

 On the date of bankruptcy filing, the debtor had one pension which he alleges is not property of 

the estate and in the alternative he has exempted on his bankruptcy petition.  The debtor’s ELCA 

Retirement Pension (Evangelical Lutheran Church in America) has a value of $150,000.00.  The Trustee 

has not been provided with documentation to substantiate the exact value of the debtor’s ELCA Pension.  

 The summary plan description indicates the ELCA is a defined contribution plan under Internal 

Revenue Code § 403(b)(9).  See page 1 of Exhibit “A” attached hereto.  As defined under 403(b)(9) of the 

IRC, the plan is a qualified pension created by a religious institution, in this case the ELCA.  According 

to the ELCA Pension Plan withdrawals are limited by the plan, however, it appears that withdrawals can 

be made in certain emergency and hardship situations, and possibly at other times as well.  See pertinent 

provisions of ELCA Pension Plan in the attached Exhibit “A” p. 13-16.    

 
 

LEGAL DISCUSSION 

 

 The ELCA church pension plan of the debtor represents property of his bankruptcy estate 

pursuant to 11 U.S.C. §541 of the bankruptcy code.   

 
I. Is the debtor’s ELCA Pension Plan excluded from the bankruptcy estate pursuant to 11 

U.S.C. § 541(c)(2)? 
Network neighborhood\patti\c\bmsw\wpdocs\ 
NOTICE OF HEARING AND MOTION  OBJECTING TO EXEMPT PROPERTY 
 



 
The debtor claimed his ELCA Pension Church Plan is excluded from the estate pursuant to 11 

U.S.C. § 541(c)(2).   

The U.S. Supreme Court’s ruling in Patterson v. Shumate 504 U.S. 753 (1992) dealt with the 

analysis used in determining whether or not an asset is excluded from the estate by section 541(c)(2).  The 

Court held that a debtor’s interest in an ERISA qualified pension is outside the estate based on Section 

541(c)(2).   

The Supreme Court concluded that 11 U.S.C. §541(c)(2) “encompasses any relevant non-

bankruptcy law, including federal law such as ERISA.” Shumate 504 U.S. at 759.  As a result, a 

bankruptcy estate will not include a pension, which is, among other things, subject to an enforceable 

limitation on alienation under ERISA.    

In Shumate, the petitioner argued that the Supreme Court's construction of §541(c)(2), pursuant to 

which a debtor may exclude his interest in ERISA qualified pension plan from the bankruptcy estate, 

renders § 522(d)(10)(E) of the bankruptcy code superfluous.   

In rejecting this argument, the Supreme Court noted that §522(d)(10)(E) exempts from the 

bankruptcy estate a much broader category of interests than §541(c)(2) excludes. For example, pension 

plans established by governmental entities and churches need not comply with subchapter I of ERISA, 

including the anti-alienation requirement of 206(d)(1).  See 29 U.S.C. §§ 1003 (b)(1) and (2); 26 CFR § 

1.401(a)-13(a) (1991); Shumate 504 U.S. at 763. The Supreme Court stated that the debtor's interest in 

these plans could not be excluded under § 541(c)(2) because the plans lack transfer restrictions 

enforceable under applicable non-bankruptcy law.  

In a recent decision, this court ruled that a debtor’s ELCA pension valued at $88,000.00 was not 

exempt under 11 U.S.C. § 522(d)(10)(E) and that the debtor had to turnover the value of the plan.  See In 

re:  Linda D. Roesler, BKY 03-60504, decision of Dennis D. O’Brien, (August 26, 2003).  Although the 

Court’s order does not set forth the reasoning used in arriving at this conclusion, it is clear that this court 

had to determine that the pension plan was property of the estate and not excluded under 11 U.S.C § 

541(c)(2).  In that case, the debtor’s attorney did argue that the ELCA pension plan at issue was excluded 

from the estate by reason of 11 U.S.C. § 541(c)(2).  The attorneys for the bankruptcy estate argued 

successfully that the ELCA pension was included in the estate because it was a 403(b)(9) church plan and 

was therefore not governed by ERISA.   

The debtor’s ELCA Pension with a value of $150,000.00 is a church pension similar to the one in 

Roesler, BKY No. 03-60504.  The ELCA pension in question was created under § 403(b)(9) of the IRC, 

which states in part, “…the term retirement income account means a defined contribution program 

established or maintained by a church, a convention or association of churches…”1  Section 1003(b) of 
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1 The Trustee has not been provided with a complete copy of the debtor’s ELCA pension plan.  However, inasmuch 
as it is a church plan, and the summary indicates it is a defined contribution plan within the meaning of Code 



ERISA states, “The provision of this subchapter (ERISA) shall not apply to any employee benefit plan 

if…(2) such plan is a church plan (as defined in § 1002(33) of this title) with respect to which no election 

has been made under § 410(d) of title 26…” 29 U.S.C. § 1003(b).2 

Given the exclusion language contained in § 1003(b) of ERISA, the pension plan in question is 

not governed by ERISA given the plan’s creation as a church plan under § 403(b)(9) of the IRC.  Thus, 

the pension in question is not excluded from the estate of the debtor by reason of the asset being “ERISA 

qualified.” 

 
II. Is there other “non-bankruptcy law” that would allow the ELCA pension plan to be 

excluded from the bankruptcy estate under 11 U.S.C. § 541(c)(2)?  
 

The pension plan in question is a § 403(b)(9) plan under the IRC; being so qualified there are 

certain tax benefits that accrue to the debtor/employee.  Because the Trustee does not have the complete 

plan, it is not known if the plan has anti-alienation language.  

If the pension in question contains anti-alienation language required under § 401(a)(13) of the 

IRC, but was excluded from ERISA (as a church plan) the question must be answered whether that the 

anti-alienation language is enforceable under non-bankruptcy law.  The Supreme Court in Shumate 

decided to exclude plans from the bankruptcy estate if they contained anti-alienation provisions 

enforceable under ERISA.  Tax qualification may be a necessary component for ERISA qualification 

given the interplay between ERISA and the IRC, but favorable tax treatment does not make the anti-

alienation provision enforceable under ERISA unless ERISA itself requires the provision.  Kellogg 179 

B.R. at 386.  In the Kellogg case, the debtor had a SEP plan and argued that the SEP plan’s anti-alienation 

provision is enforceable under ERISA, and secondly that because Massachusetts General laws prohibited 

the attachment of SEPs, the SEP plan should receive similar treatment under the bankruptcy code. In 

rejecting the debtor’s arguments, the court noted that the SEP plan gratuitously included an anti-alienation 

provision, which would not be enforceable under ERISA.  The Kellogg court relied on the reasoning set 

forth In re Taft, 171 B.R. 497.   Further, “The IRC provisions of §401(a)…relate solely to the criteria for 

tax qualification under the IRC and although a transfer in violation of the required anti-alienation 

provision could result in adverse tax consequences IRC 401(a) does not appear to create any substantive 

rights that a beneficiary or participant of a qualified retirement trust can enforce.” In re Craig, 204 B.R. 

756, 760 (Bankr.D.N.D.1997); In re Acosta, 182 B.R. 561, 565 (N.D.Cal.1994).  The language of § 

541(c)(2) is quite clear that the restriction on transfer must be enforceable under non-bankruptcy law.   

 
                                                                                                                                                             
§403(b)(9), it is exempt from ERISA as the “church plan” was in the bankruptcy case of Linda Roesler, bky. no. 03-
60504.   
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2 § 1002(33) for the most part contain terms that the plan would not be eligible if the church was acting more as a 
business and not a religious enterprise.  For § 410(d) of title 26 to apply, a church must make an affirmative choice 
not to be treated as a church.  No such election has been made because the pensions are covered by § 403(b)(9) of 
the IRC. 



In the instant case, the summary description plan does not include the anti-alienation language.  

Even if it did, it would not be enforceable under ERISA.  There are no substantive rights that a 

beneficiary or participant can enforce.  Therefore the pension should not be excluded from the bankruptcy 

estate.  

 
III. Does any other enforceable, non-bankruptcy law, relative to the ELCA Pension Plan 

exist? 
 

A retirement account may be validly excluded from the bankruptcy estate if it contains an anti-

alienation provision that is enforceable under other applicable non-bankruptcy law, that is state 

spendthrift law.  Kellogg, 179 B.R. at 388.  Generally, the spendthrift trust provides the fund for the 

maintenance of its beneficiaries and secures the fund from the beneficiaries and their creditors through an 

anti-alienation provision.  Kellogg 179 B.R. at 388.  Where a beneficiary exercises control over a 

retirement plan, as in having the right to direct the investment of funds or the ability to withdraw his 

contribution under hardship circumstances, the plan will no longer qualify as a spendthrift trust, and any 

interest held by the debtors will become property of the bankruptcy estate.  Kellogg 179 B.R. at 388 citing 

In re Martin, 119 B. R. 297, 300 (Bankr.M.D.Fla.1990).  In Kellogg, the debtor had the power not only to 

make withdrawals from the plan, but also to terminate the plan, and receive the proceeds of the account, 

subject only to a penalty.  The court determined it would violate public policy to allow the debtor to 

control and enjoy the benefits of the trust and not pay his creditors.  The court did not find the SEP plan to 

be a valid spendthrift trust, and therefore, the asset was property of the estate.   

In the instant case withdrawals are allowed in the following circumstances:  (1) after the pension-

holder reaches the age of 59½; (2) in the case of hardship; and (3) in the case of disability.  See Exhibit 

“A”, p. 13.  More specifically hardships include the following:  (1) uninsured medical expenses; (2) costs 

directly related to a residence; (3) payments of tuition and related educational fees; (4) payments to 

prevent eviction from the principal residence or foreclosure; and (5) loss to real or personal property 

caused by a natural disaster.  See Exhibit “A”, p. 16.   

The Court in In re Swanson, addressed the question of whether a pension, containing anti-

alienation language could be considered a spendthrift trust under Minnesota law.  According to Swanson, 

“The Minnesota Supreme Court notes that ‘no particular form of words is necessary to create a spendthrift 

trust.’” In re Swanson, 873, F.2d 1121, 1123 (8th Cir.1989); In re Moulton’s Estate, 46 N.W.2d 667, 670 

(1951).  In determining the trust not to be a valid spendthrift trust, under Minnesota law, the court focused 

on the debtor’s ability to exercise dominion and control over the funds.  In Swanson, the court found the 

fund not to be a valid spendthrift trust and to be an asset of the bankruptcy estate based on a number of 

factors, including the debtor’s ability to withdraw funds.      

The Swanson decision has been criticized by the Massachusetts court in the case of the In re 

Silvera 186 B.R. 168 (Bankr.D.Mass.1995).  In that case, the court stated that the decision in Shumate 
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unequivocally rejected the underpinnings of Swanson and its progeny, namely that Congress intended to 

limit section 541(c)(2) to pension plans that qualify under state law as a spendthrift trust.  In re Silvera 

186 B.R. at 168. The court in Silvera said that the focus on the element of control and access to the 

retirement of funds, which featured prominently in the analysis of the court in Swanson is no longer 

determinative in situations where the applicable non-bankruptcy law is law other than state spendthrift 

law.  In the instant case, there is no other law other than state spendthrift law.  Accordingly, unless the 

assets are within a valid state spendthrift trusts, they must be included in the estate.  Silvera dealt with a 

public employees mandatory retirement fund.  In that case, the debtor asked the court to infer that an anti-

alienation provision contained in the state statute making his pension plan ERISA qualified in support of 

his claim that his pension benefits are excluded from the estate.   

In the instant case, there is no other enforceable non-bankruptcy law to rely on other than the state 

spendthrift trust.  Accordingly, even the decision of Silvera and its reasoning would not apply to the facts 

in this case, where there is no other non-bankruptcy law available to rely on other than the state 

spendthrift laws.  And, for the same reasoning used in Swanson, the ELCA pension plan fails to qualify as 

a valid state spendthrift trust because of the control the debtor has over the assets.  

In the case at hand the debtor has the ability to make withdrawals for various reasons (albeit with 

certain tax consequences), and he can direct the investment strategy, all of which is inconsistent with the 

concept of a spendthrift trust under Minnesota law.  Specifically within the ELCA pension plan the debtor 

may withdraw funds due to immediate and heavy financial need.  These needs can arise from:  (1) 

uninsured medical expenses; (2) costs directly related to a residence; (3) payments of tuition and related 

educational fees; (4) payments to prevent eviction from the principal residence or foreclosure; and (5) loss 

to real or personal property caused by a natural disaster.  See Exhibit “A”, p. 16.  The Trustee needs 

additional information to determine if the debtor’s present circumstances warrant any of the hardship 

factors to be triggered.  The ELCA Summary Plan Description provides that, the employee has “limited 

in-service withdrawal options, and additional withdrawal and rollover options…” See Exhibit “A”, p. 13.  

Therefore, state spendthrift non-bankruptcy law does not apply to exclude the debtor’s ELCA Pension 

Plan as property of the estate.     

 
CONCLUSION 

 

 The debtor’s ELCA Pension Plan is property of the estate.  11 U.S.C. §541 and Patterson v. 

Shumate establish that the ELCA pension is property of the estate because the church plan is not ERISA 

qualified and there is no other non-bankruptcy law that would permit the property from being excluded 

from the bankruptcy estate. 
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Respectfully submitted: 
 
       ULVIN AND SULLIVAN ATTORNEYS, P.A.  
 
 
Dated:  September 13, 2004    By /e/ Patti J. Sullivan  
 Patti J. Sullivan 

 Trustee in Bankruptcy 
 Attorney ID No. 170124 

     P.O. Box 16406 
 St. Paul, MN  55116 
 (651) 699-4825 
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UNITED STATES BANKRUPTCY COURT 
 DISTRICT OF MINNESOTA 
  THIRD DIVISION 
 
------------------------------ 
In re:        Case No.: 04-33909 
 Donald Ray Clifford,     Chapter 13 Case 
 
  Debtor. 
------------------------------ 
 

ORDER OBJECTING TO EXEMPT PROPERTY  
 

 At St. Paul, MN, October 20, 2004. 
 
 The above-entitled matter came before the undersigned United States Bankruptcy Judge on the 
motion of Michael Farrell, Chapter 13 Trustee (the “Trustee”) objecting to exempt property.  
 
 Appearances, if any, were noted in the minutes. 
 
 Upon the foregoing motion, arguments of counsel, and upon findings of fact and conclusions of 
law, if any, read into the record, 
 

IT IS ORDERED:  The Trustee’s Objection is Sustained and: 

1. The debtor’s ELCA pension plan valued at $150,000.00 is not excluded from the estate 

under 11 U.S.C. §541(c)(2) and is not exempt under 11 U.S.C. §541(c)(2).   

 
 
 
       
Dated this _____ day of ____________, 2004  _____________________________ 
       Dennis D. O’Brien 
  United States Bankruptcy Judge 
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